Vol. 25, No. 4, Pg. 43
Voluntary Early Retirement as a Factor in Modifying Maintenance
by Richard I. Zuber
Reproduced by permission. ©1996 Colorado Bar Association, 25 The Colorado Lawyer
43 (April 1996). All rights reserved.
A headline in the New York Daily Law Journal reads, "Retiree Told To Pay Alimony Or
Get A Job."(fn1) A like, but very different, headline appeared in the Los Angeles Daily
Journal, "Man Ends Spousal Support By Entering Monastery."(fn2) In both cases,
maintenance obligors had sought to modify or terminate their maintenance obligations by
reason of their voluntary early retirement, with markedly different results.
On June 2, 1996, twenty-five years will have elapsed since the Uniform Dissolution
of Marriage Act ("UDMA")(fn3) first became law in Colorado. Despite this passage of
time, family law practitioners in Colorado face uncertainty on the result that will follow
when a court addresses the issue of whether voluntary early retirement constitutes a
substantial change of circumstance warranting a modification or termination of a spouse's
maintenance obligation. This article attempts to explain the source of the uncertainty,
why it continues to exist and how this issue may be resolved.
Two Illustrative Approaches
Illustrative of the approaches at least two other jurisdictions have taken when
confronted with the voluntary early retirement issue are the cases behind the above
headlines.
In the New York case, the judge framed the issue in terms of a legal duty analysis:
Can a former husband voluntarily retire at age 57 resulting in a substantial reduction in
his income, marry a woman who does not work and has no income, voluntarily move to a
county which he describes as having the highest unemployment rate in New York State,
refuse to seek any type of employment and as a result of his actions, obtain a downward
modification or elimination of his support obligations to his former wife . . .?(fn4)
Applying New York law, the court held:
[T]he supporting spouse has an affirmative duty to avoid a loss of income and failing
such duty the loss of income cannot serve as a basis for downward modification. . . . The
fact that a husband does not work does not mean he cannot work. The measure of ability
to support is not based upon what an irresponsible husband designs to earn, but his
potential ability to earn in light of his past experience.(fn5)
California, a state of sunshine and retirees, focused instead on the obligor's motive. In
the California case, the trial court found that the monastic husband had not quit his job to

avoid spousal support payments and that the husband's voluntary vows of poverty were
sincere and in good faith. This finding of good faith was made despite unrebutted
evidence at permanent orders that the husband had threatened to quit his job unless his
wife agreed to forego spousal support.(fn6)
While the foregoing New York and California cases are illustrative, they are not
necessarily instructive as to the modification approach likely to be followed in Colorado
courts when considering an early retirement case.(fn7) At present, due to the absence of
definitive case law and statutory guidance, a Colorado family law practitioner will be
hard pressed to answer a client's inquiry: "At what age can I retire or substantially reduce
my working hours and have a reasonable certainty that a court will modify or terminate
my maintenance obligation?"
Colorado's Maintenance Statute
As distinguished from Colorado's child support statute, Colorado's maintenance
statute does not provide the client or counsel with any guidance as to the duration
measured in years for an original maintenance order.(fn8) In contrast to jurisdictions that
have adopted somewhat dissimilar versions of the Uniform Marriage and Divorce Act
("UMDA"), in Colorado, an obligor spouse's age is not a stated statutory factor for a
court to consider in deciding the duration of a maintenance award. Further, the
legislatures of these other UMDA jurisdictions have, by amendment, added additional
duration factors for a court to consider in regard to fixing, modifying or terminating a
maintenance order when a spouse is at or near retirement age.(fn9) In light of the fact that
a customary purpose of a uniform law is to have a uniformity of interpretation, a
Colorado practitioner may be able to ask a court to construe (as to the early retirement
issue) this state's maintenance and modification statutes in a manner consistent with these
other jurisdictions.
Colorado's maintenance statute provides inter alia that "the maintenance order shall
be in such amounts and for such periods of time as the courts deem 'just'. . . after
considering all relevant factors. . . ."
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Other than the subjective equity analysis of a particular judge, which lends itself to a lack
of uniformity of decision, the only statutory factor that could be relied on by a Colorado
court in having an original order terminate at retirement age is "the ability of the spouse
from whom maintenance is sought to meet his needs while meeting those of the spouse
seeking maintenance."(fn10)
A review of the Colorado modification statute also provides no assistance to the
practitioner representing the spouse contemplating voluntary early retirement.(fn11)
While this statute provides for a termination of noncontractual maintenance on the death
of either party or the remarriage of the recipient spouse, it does not state whether a
spouse's early retirement or, for that matter, retirement at normal retirement age will be

deemed to be a "change in circumstance so substantial and continuing as to make the
terms unfair, thereby warranting a modification or termination of maintenance."(fn12)
The Colorado practitioner seeking greater statutory clarity as to the early retirement
issue will derive no benefit in a review of the Colorado statute's antecedent. Neither the
original nor amended versions of the UMDA, nor the pertinent interpretive comments,
address the early retirement issue.(fn13)
Colorado Case Law
While there exists Colorado case law that addresses the issue of a spouse's selfimposed limitations on his or her ability to pay spousal support, none of these cases is
factually concerned with an obligor spouse voluntarily electing retirement when he or she
is at or near retirement age. The leading case in Colorado on self-imposed limitations is
the Supreme Court decision in Rapson v. Rapson.(fn14)
In this annulment action, the husband, during the pendency of the proceeding, retired
as a painter and returned to college. He then argued he had no income and that the trial
court erred in establishing a support order. The Supreme Court disagreed and held that
the fact that a person is without profitable employment has been held not to preclude the
allowance of reasonable alimony and support where nothing but a disinclination to work,
regardless of motive therefor, interferes with his ability to earn a reasonable living.(fn15)
This holding, if taken literally, suggests that regardless of age, an obligor spouse,
otherwise in good health, cannot obtain a modification or termination of a maintenance
obligation by electing to retire if the obligor continues to have the potential to earn a
reasonable living.
Similarly, in the case of In re the Marriage of McCarthy,(fn16) a husband, in good
health, who had obtained his law degree only six years before the divorce, decided to
retire (presumably at a young age) from the practice of law and was unemployed at the
time of permanent orders. Nevertheless, the court entered a maintenance order and
husband appealed. The appellate court held that the amount and duration language of
Colorado's maintenance statute allows a court to consider not only a spouse's actual
income at time of trial but also his or her reasonable potential earning capacity.(fn17)
Particularly noteworthy in McCarthy was the court's dicta, which stated:
Michael is free to choose his own lifestyle and to cease to be a productive individual in
our social structure if he can afford such luxury. However, by his own training and
experience he should understand, better than the average layperson, that certain
responsibilities assumed must be met within the confines of the law.(fn18)
Resources for Counsel Of the Obligor

In light of the foregoing case law and the heavy burden imposed on a spouse seeking
to modify a maintenance order, a real peril exists to a maintenance obligor who
unilaterally elects to retire without first obtaining court approval. The practitioner
representing such a client should be familiar with the following legal authorities.
First, the author of the treatise The Law of Domestic Relations states:
The traditional view of the courts was that a voluntary reduction of income on the
husband's part, as for example when he retired from active employment, did not warrant a
reduction in alimony. This is too broad a rule to fit contemporary circumstances in which
early retirement and abrupt career changes are not uncommon. A husband who is paying
alimony ought to be entitled to make in "good faith," the same decisions about his career
that he could have made if the divorce had not occurred. The question always is the
meaning and application of the term "good faith." If the husband's primary purpose in
making the change is to frustrate his ex-wife's claim for alimony, then the change should
not result in a reduction. If that is not the primary purpose, the reduction may be
appropriate, depending in part, of course, upon the wife's circumstances. Determining
what the purpose of the changes are and distinguishing between proper and improper
purposes are the kinds of factual issues that trial courts are accustomed to resolving in all
kinds of contexts. Very often there will be external circumstances which are helpful in
resolving them, such as the age, health and work situation of the husband and his conduct
of his financial affairs.(fn19)
Another resource that is frequently relied on by Colorado courts of appeal in deciding
cases of first impression are cases from other jurisdictions that have adopted the UMDA.
For example, Illinois addressed the early retirement issue in several cases, including the
leading case of In re the Marriage of Smith.(fn20) In Smith, the petitioner husband, at age
fifty-four and in good health, elected to take voluntary retirement during the pendency of
the dissolution proceeding. The court, in questioning the husband's motives, stated that
whether a spouse may voluntarily retire or cut back on his income depends on the
circumstances of each case. Relative factors are the age, health of the party, his motives
in retiring, the timing of the retirement, his ability to pay maintenance even after
retirement and the ability of the other spouse to provide for himself/herself.(fn21)
Relying on Colorado's McCarthy(fn22) decision, the Illinois court found it
appropriate in Smith to impute to the husband the earning potential he had prior to his
taking retirement for purposes of entering a maintenance order.(fn23)
The Supreme Court of Missouri, in Leslie v. Leslie, also addressed the issue of a
spouse obligor's voluntary early retirement.(fn24) In Leslie, the husband elected to take
early retirement based on rumors that his employer was planning to lay off the shift on
which he worked. Following the traditional approach, the Missouri Supreme Court held:
Missouri courts have consistently held that a voluntary loss of employment is not a
substantial and continuing change of circumstance such as to allow modification. . . .

Even where retirement is induced by rumors of impending layoffs, courts have
nonetheless found the loss of employment voluntary and therefore, not a substantial and
continuing circumstance that would allow modification. . . . Furthermore, in spite of a
reduction in income as a consequence of
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retirement, the trial court may impute income to a spouse according to the spouse's ability
to earn by using his or her best efforts to gain employment suitable to the spouse's
capabilities.(fn25)
In addition to Illinois and Missouri, Arizona and Minnesota cases have addressed the
voluntary early retirement issue, with varying results.(fn26)
The practitioner also should be aware that two UMDA jurisdictions have taken
measures to assist their trial courts in obtaining support money from obligors who
unilaterally decide to take voluntary early retirement to the detriment of their former
spouses. Minnesota, by case law, allows its courts to invade property previously awarded
to a supporting spouse as part of a property division where the early retirement has been
in bad faith.(fn27) Illinois has enacted legislation allowing a court to order an
unemployed spouse owing a duty of support to seek employment and to report
periodically to the court with a diary listing his or her efforts in accord with the support
order. The court also may order the spouse to report to the Illinois Department of
Employment Security for job search services and to make application for local job
training.(fn28)
The Pivotal Issue
While it is unclear what approach Colorado courts will take when addressing a
voluntary early retirement case, when a spouse is at or near retirement age, one thing is
certain. A spouse seeking to modify or terminate a maintenance obligation in Colorado
will never acknowledge that the sole or primary purpose for the early retirement was to
reduce his or her alimony obligation. As was noted in the case of Deegan v. Deegan, a
party will always be able to advance at least one legitimate reason for retirement.(fn29)
Thus, there exists a fly in the ointment for those courts that seek to apply the good
faith, sole purpose or primary purpose standard in these types of cases. In a thoughtful
analysis, the Deegan court suggests that a trial court will ultimately be required to apply a
balancing test as to one pivotal issue:
Whether the advantage to the retiring spouse (of voluntary early retirement) substantially
outweighs the disadvantage to the payee spouse. Only if that answer is affirmative should
the retirement be viewed as a legitimate change in circumstances warranting modification
of a pre-existing support obligation. . . . Where the interests are in equipose, the payor
spouse's application will fail because he or she is unable to show that the advantage
substantially outweighs the disadvantage to the payee.(fn30)
Conclusion

While Illinois courts have indicated in dicta that they recognize that a maintenance
obligor has a right at some point to retire or to reduce his or her working hours
substantially, this assertion has never been made in a Colorado decision.(fn31) Thus, a
maintenance obligor who elects to read poetry or hawk roses at DIA by retiring without
court approval may, in effect, be pleading guilty to an indefinite sentence.
A Colorado practitioner and his or her client would be well-served by following the
words of admonition contained in Deegan:
It goes without saying that issues of possible voluntary early retirement and the like
should be resolved in the first instance at the time of the divorce in a negotiated
agreement. No thoughtful matrimonial lawyer should leave an issue of this importance to
chance and subject his/her client to lengthy future proceedings. . . .(fn32)
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